MINUTES

JOINT SELECT COMMITTEE ON ELECTRONIC VOTING SYSTEMS

Friday, January 21, 2005

10:00 a.m.

Room 544, Legislative Office Building, Raleigh, NC

The Joint Select Committee on Electronic Voting Systems met on Friday, January 21, 2005, at 10:00 a.m. in Room 544 of the Legislative Office Building.  Representative Insko, presiding Co-Chair, called the meeting to order.  Members in attendance (Attachment #1) were: Senator Allran, Senator Kinnaird, Susan Adams, Michael Ashe, Barry Jacobs, Warren Murphy, David Allen, Bob Cordle, Representative Jean Preston, John Esparza, and Roger Knight.  Staff members present were: Bill Gilkeson, Erika Churchill, Brenda Carter, Peter Capriglione and Gerry Cohen.

Representative Insko welcomed all members and visitors (Attachment #2), presented the agenda (Attachment #3). She announced that the committee would postpone the presentation by David Hood until Senator Allran arrived and begin with a final walk-through the draft bills. Changes made since the last meeting are based on committee discussion and comments received since then. She called on Bill Gilkeson to explain the bills.

Mr. Gilkeson pointed out the summary sheet (Attachment #4) of all the proposals within the packet followed by the draft bills.

Proposal 1, Public Confidence in Elections.  (Attachment #5). 

Mr. Gilkeson explained the bill authorizes the State Board of Elections to centralize the purchasing of voting systems. The State Board of Elections would disseminate an RFP specifying the requirements of a voting system, review proposals and bids, certify systems that met the specifications and the bid requirements and notify counties of the certified systems. County boards would be able to choose from voting systems that the state has certified.

The bill requires that all voting systems permit all voters to verify their votes on a paper ballot. Thus, the RFP would include the requirements that the voting system produce a paper record that the voter can see and verify when they vote and that the paper ballot can be preserved for purposes of a sample count and if necessary for a recount. 

The RFP must also include the capacity for the system to accommodate instant runoff voting, precinct return votes that are cast by a voter outside the voter’s precinct such as absentee ballots, provisional ballots or early voters. For all voting systems that utilize an electronic means, there must be accessibility to review all source codes of the system. People allowed to review the codes would include one member of the State Board of Elections, two people from the Office of Information Technology Services and three people designated by the State Chairs of the three political parties with the highest voter registration in the state.  

The bill empowers the State Board of Elections to control the testing and support of voting systems. It also provides for post testing. 

The bill requires the State Board of Elections to have rules on how a voting system will operate covering all the above points. The rules must provide that every voter be given an opportunity to review and verify a paper form of the official ballot before it is cast and that the paper form shall be preserved for purposes of a sample count and if necessary for a recount.  

The bill defines an official ballot as the paper record and if there is a difference between the paper record and any other form of the ballot, the paper record prevails. Before every canvass there must be a sample paper ballot count in every county. If the paper ballot count is different than the regular ballot, the paper ballots prevail. If there were substantial difference between the hand to eye paper ballot sample count and any kind of a machine count, there would be a complete hand eye count of all the ballots in the race. 

Mr. Gilkeson said the bill doesn’t deal with when the changes are phased or how much money would be appropriated. The thinking was that enough state funds would be appropriated to prevent imposing unfunded mandates upon counties.

Representative Insko asked that we hear from the presenter David Hood, who is the election supervisor for Catawba County. 

A County Perspective – Catawba County

Mr. Hood thanked the committee for inviting him and said he would present the perspective of one county. Catawba County has just purchased a DRE system from Hart Intercivics after having used an optical scan system for more than twenty years. (Attachment #6). Catawba is the only county in North Carolina that has this system. 

The Catawba County Board of Elections has three members and makes almost every decision unanimously. His comments are from this bipartisan perspective.  

Mr. Hood reviewed the problems Catawba County had in the last election. 

He stated the problem in Carteret was not electronic voting per se; it was just a very poorly designed system. With paper ballots, you must order them on time and get them back on time. In the last two years, Catawba County had problems meeting those deadlines partly because the legislature changed the deadlines and party because there was just a lot of paper.  When there is a very late primary election as we had this year and then very soon after that a general election, the time frame is very tight and the costs are very high. 

Mr. Hood cautioned the committee about Proposal 1 that requires a voter verified paper ballot. He pointed out that paper is very expensive because you have to have a ballot for every registered voter in the county even if they don’t all vote. After the election, all the unused ballots have to be stored for certain time. 

Mr. Hood said Catawba moved to a DRE system because: 1) the optical scan equipment was out of date and there was no way to get it fixed, 2) they did not want to invest more money in old technology, 3) they wanted to avoid the problems with over and under voting (examples: people who voted for George Bush and Al Gore or people who vote for one county commissioner when they could have voted for three) and 4) the problems that come with having many different ballot styles and people being confused because they are not certain they have the right ballots. The Hart DREs solve these problems.

Mr. Hood commented that the optical scan system wasn’t terribly accurate. With optical scans, you have more human hands in the mix. Human errors – not machine errors – are the main problem. With optical scans some of the ballots get kicked out and have to be hand counted. The hand counts were always wrong. With forty different precincts and at least three people per precinct doing the hand counts, they make mistakes. The long hours precinct officials have to work and the age of the officials add to the problems. Sometimes they didn’t end up with the right results and had to straighten things out at the county level on canvass day. They often have a lot of problems to fix.  When the City Council votes in Maiden are often decided by ten votes or less, you want accuracy.  And in the optical scan system, it wasn’t there. So for accuracy, they went for DREs.

Mr. Hood stated that voters in Catawba like the DRE system. They like it because it is convenient and easy to use. This is better technology. 

Regarding security, Mr. Hood said he did not pretend to be a security expert, but the Hart machines are not hooked to the Internet, and results are not transmitted over the Internet. He believes that optical scan machines can also be gamed.

Regarding local control, Mr. Hood pointed out that counties are very different from one side of the state to the other and the county boards and the staff know what the county needs and what the county requirements are. He cautioned the committee not to centralize too much in Raleigh. He did not believe a statewide system would be good because it would limit competition. 

Mr. Hood ended by saying again that human error is the biggest problem and that the voter is the customer and they are the ones we are here to serve.

Representative Insko recognized Warren Murphy. 

Warren Murphy asked a series of questions. Does Mr. Hood see any problems with adding a voter verified paper ballot to DREs, does he understand that if voters cannot verify what they are doing, they won’t trust the system and did he have any problems with hand counting paper ballots?

David Hood responded that the Hart vendor is developing a paper ballot for their DRS and he doesn’t have any serious objections but he thinks it is a waste of money. He said the people in Catawba trust the system, and he does have a problem with hand counting paper ballots. The results are always different. He said it was the worst thing he had heard of and from his experience he knew if humans counted the ballots, there would be mistakes. 

David Allen asked if Mr. Hood had brought in a specialist in security hardware and software to have them go through Hart’s system code to look at problems with security and with liability. He commented that the failure in Carteret County was not a security issue; it was a failure of the software. The problem with DREs is that if they lose votes, the votes are gone. They cease to exit.

David Hood stated the county IT staff checked out the system and said it was a good system. He said he did not know if they looked at the code or not.  He trusts the county IT people.

John Esparza asked how they determined the new system is more accurate? 

David Hood said that every time you do a recount of paper ballots, you never know whether the most recent one was more accurate than the last one. When they recounted by DRE, they came out with the same numbers.

John Esparza asked if when they recounted, they asked the machine for the votes again and was it the machine giving you the same numbers again or were they doing their recounts by counting paper ballots as an audit of the machine count? He pointed out that if a DRE gives the same number over and over that does not mean it is an accurate number. 

David Hood replied that they did not have paper ballots and he inquired of Mr. Esparza if he meant that by hand counting you could check to see if there was a machine error.  

John. Esparza commented that even without an Internet connection, there can still be flaws: systematic flaws, counting flaws, security breaches that allow people to have unauthorized access to databases. He asked Mr. Hood if he had some principle objection to a voter who wanted to have a paper ballot. 

David Hood replied that people should not use the possibility of security flaws to reject DREs. He does not object to paper ballots if the state pays. 

Roger Knight asked if at the end of an election they have a total for each race for the entire county and subtotals for each precinct for that race and a total of the number of votes cast in each precinct and they see if those add up to the number of votes cast for each race. Mr. Hood replied that was correct.

David Allen asked how they could prove a computer-recorded vote was counted the way it was cast? How he could walk away from a DRE with the same level of certainty he had with a paper ballot

Representative Insko reminded the committee that the IT person from Catawba was not available to respond to the technical questions. 

Senator Kinnaird commented that with an optical scan, if there is a question about the result, you can go through and do a hand count. With the DREs, you just have to take the machine count.

Representative Insko thanked Mr. Hood for his presentation and said the committee needed to move on to consider the bills. 

Senator Allran added his thanks for Mr. Hood driving all the way from Hickory and asked if he thought the bill was reasonable and if he was reassured we were not going to place an unfunded mandate on counties?

Mr. Hood replied that for the most part he would agree what the work of the committee. He is primarily worried about an unfunded mandate.  

Representative Insko recognized Bill Gilkeson to continue explaining the first bill. 

Proposal 1: Confidence in Elections, continued.

Bill Gilkeson:  Sections 1, 2 and 3 rewrite parts of the statutes that describe the roles that different entities have in the acquisition and use of voting systems.  Section 1 deals with the State Board of Elections; Section 2 deals with the County Commissioners; and Section 3 deals with the County Board of Elections.  

Currently, County Commissioners purchasing a voting system for the county based on a recommended by the County Board of Elections. The County Board of Elections may only recommend a system that has been certified by the State Board of Elections and the State Board of Elections is given a fairly big large carte blanche about what it can certify and not certify. 

The language on page 3 sets out how the State Board certifies voting systems for use in counties in North Carolina. It requires the State Board to develop requests for proposals from vendors and states what the State Board must put in this request for a proposal. The vendor must post a bond or letter of credit for damages resulting in defects in said equipment. 

The RFP is to require that all the vendors using an electronic means give accessibility to review their source codes to the State Board of Elections, the State ITS, and the state chairs of the three political parties with the most registered voters in the State, and the purchasing county board of elections.

The system must have the capacity to present each voter with a paper record of the ballot the voter cast. It also requires the vendor to state a cost for the equipment that would be charged to all counties in North Carolina.  Everybody gets charged the same thing.

Mr. Ashe said the requirement to accommodate instant runoff and give absentee returns by precincts cannot be done with paper ballots. This will force optical scan counties to go to DREs. The new optical scans can do instant run-off voting but not report votes by precinct.

Gerry Cohen said legislators need returns by precinct in order to do redistricting. DREs can do that.  One option would be to say this requirement only applies if you have DREs.  The printing costs of the ballots and making sure the right ballot would be given to a voter is just not worth it in non-DRE counties.

Representative Insko stated the instant runoff is a side issue; the main issue for this committee is to deal with electronic voting.  

Roger Knight asked is there a federal requirement for the by-precinct reporting?

Gerry Cohen said it was state legislation and not mandated by a federal law.  

After some discussion Senator Allran suggested we omit the instant runoff feature from the bill and restrict reporting by precinct to the DREs 

Warren Murphy suggested we leave it in and require the RFPs for new systems include these features as a condition. 

Barry Jacobs pointed out that Proposal 4 allows counties essentially to do away with precincts for voting purposes. The legislature has gone through several court cases related to redistricting and wants to be able to track precinct voting. This proposal creates a predisposition for DREs.

Representative Insko said the chairs would discuss how to address the concerns raised; if they cannot be resolved, these features will be removed from the bill. 

Mr. Jacobs raised concerns about the certification process. If one purpose is to ask the State Board of Elections to certify a minimal number of machines, is that concept clear in the bill.  

Michael Ashe agreed that the State Board should certify two DREs and two optical scans and one other – then we would end up with 5 systems rather than 40 that we have now.

Representative Insko asked staff to tighten the bill so that is a clear message. 

John Esparza asked if the language on review of source codes could read: “and all source and executable codes” as well. The committee agreed. 

David Allen raised two concerns. One is to require any vendor doing business with the state to have an office including service facilities within the state. The second is to require vendors to affirm that the source code they submit to the state is the source code that is currently in the machines they provide to the state. He urged some penalty if they fail to comply. 

Peter Capriglione suggested we require the vendors to escrow their software with the state so that if there is a code dispute, we could review what is in the bank. 

After further discussion, the committee agreed to require both escrowing of source code and a sworn affidavit that the software in the machines is the same as the software escrowed with the state.

Don Wright of the State Board of Elections suggested we add a penalty for anyone who is authorized by the State to review the source code and then steals it. That way, you would have protection for parties, the state and the vendor. 

Senator Kinnaird asked if at some time later we could consider requiring open source code. David Allen added that if we discover errors in source code, the public should know that errors exist. North Carolina officials found out from other states that one source code we were using had problems. 

In response to a question raised by Barry Jacobs, Bill Gilkeson pointed out the bill requires the State Board of Elections to be in charge of technical support. They would have to build the capacity to do that. 

Senator Allran asked if we are going to require vendors to have a presence in the state? Don Wright replied that would be helpful to everybody if they are close by.  

Barry Jacobs asked about the language that reads, “require the vendor to state a cost for the equipment that would be charged to all counties in North Carolina”.  He stated that counties are not the ones that are going to be paying for it.  

Mr. Gilkeson explained that counties have always paid for voting equipment. This bill requires the state to pay for bringing equipment into line with the requirements of the bill. Counties would pay up front and be reimbursed. 

Barry Jacobs asked if we have a state law regarding conflict of interest that would make it clear that the members of the State Board of Elections can have no connections with voting hardware or software companies.  

Robert Cordle stated the State Ethics Board applies to gubernatorial appointments, and the Governor appoints all members of the State Board.  

In response to questions about how long counties would have to upgrade or get new equipment if it was a financial hardship, the committee agreed this should not be an issue because the state would pay for required upgrades. 

In response to questions about having someone review the source code and who would pay the cost, David Allen recommended having the source code reviewed at least the first time the state deals with a company. The scrutiny would be an incentive to clean up poor code. Warren Murphy believes the source code is not so important if we require the right kind of sampling and hand counting to confirm the machines are working correctly. Don Wright suggested we might not have to review code that has been reviewed by a federal agency or another state. 

Representative Insko asked staff to flag this issue for further consideration. 

Barry Jacobs asked if the language regarding the letter of credit to cover damages would also cover the cost of holding another election. Gary Bartlett said that was the intent of the language. Sen. Kinnaird said a court might have to decide what damages are. 

Mr. Gilkeson stated that Section 4 of the bill gives the duty of writing rules to the State Board of Elections and clarifies that the State Board is responsible for training and technical support for certified systems. The rules must include the provision for every voter be given an opportunity to review and verify a paper form of the official ballot before it is cast and that the paper form shall be preserved for purposes of sample count and if necessary, for a recount. This section also defines an official ballot. 

Mr. Ashe asked if the bill clearly required the State Board of Elections to ensure high standards and proper code, provide for maintenance, negotiate a statewide price and do all the leg work with the vendors. The role for the counties is to choose from the State Board’s list.

Gerry Cohen agreed: the state is doing all the upfront work.

Don Wright said the State Board of Elections may need additional people to implement the requirements: maintenance, training, and technical support. 

Barry Jacobs commented that if there is an annual cost that counties already have related to training, they should not shift that to the state.

Michael Ashe said his understanding was the state would select the systems and provide technical assistance to counties but the counties would continue to hire and train technicians and work directly with the vendor on maintenance. 

Don Wright stated that training is usually included when a system is purchased but maintenance and programming are done on year-by-year contracts. All three are done at the county level and paid for by the county. 

In response to a question from Michael Ashe, Erika Churchill stated that the County Commissioners would continue to purchase the voting equipment on the recommendation of the County Board of Elections.

Bill Gilkeson added that the draft bill does not deal directly with who would pay for what but the clear intent of the co-chairs is that this would not be an unfunded mandate on the counties. 

In response to questions about watching a demonstration of a voting machine before it is purchased and testing the equipment before Election Day, Erika Churchill said the counties currently do this and if the General Assembly wants the state to do it, we would need some statutory changes. Gary Bartlett said the state could observe a demonstration using county employees and poll workers with the State Board of Elections supervising the process. This would help the Board with their decision about which machines worked best. 

Senator Kinnaird asked to revisit the issue of the ethical duty of State election officials. She asked about a dinner cruise on the Potomac River during a meeting sponsored by the Election Center. 

Robert Cordle said the meeting included county directors and some staff. He was unaware of any State Board member attending the meeting. The State Board paid for the hotel but he did not know anything about the cruise. He reminded the committee that the Ethics Act covers State Board members. 

Gerry Cohen said the state ethics statute says that a person having any involvement in purchasing cannot accept any gift from a vendor. Since the Election Center is not a vendor, the dinner cruise was probably not covered. 

Senator Allran said the Elections Center receives about 10% of their budget from vendors but the National Association of State Election Directors receives a greater percent. He asked the Board of Elections to provide advice on how to protect all parties from an appearance of a conflict of interest. 

Representative Insko asked the group to move to Section 4, Definitions.

Mr. Gilkeson said he called Sections 4, 5 and 6 deal with a sample count, the concept the instant runoff, the definition of ballot, and the definition of official ballot. If there is an electronic ballot and a paper ballot, the paper ballot prevails in the case of a conflict. 

Section 7 deals with canvassing the votes.  There is a canvass done by the County Board of Elections and there is another one done later by the State Board of Elections, which is a review of all the canvassing from the counties.

Gerry Cohen explained Section 8 on hand to eye recounts. The current criteria for recounts in close elections are not changed. If, for some reason, a candidate does not trust machine results, the candidate is entitled to a hand to eye recount of 3% of the precincts but the candidate must pay. If the 3% recount indicates the machine totals may be wrong, the entire race will be recounted hand to eye at no further charge to the candidate. Hand to eye recounts are more likely to be correct because every voter’s vote is reviewed.

After discussion of the section, “Capacity to present each voter with a paper record of the ballot the voter cast,” the committee agreed to say “paper ballot or record” and be consistent throughout the bill.  This deals with what is an “official ballot.”  With any electronic system there has to be a paper record and, in case of evidence the machine count is not correct, the paper prevails.

Roger Knight asked what would be the official ballot if there were something obviously wrong with the paper. 

Representative Insko said if the machine count was in question and something was obviously wrong with the paper ballot, the Board of Elections would have to have rules to address how to resolve the problem. Committee members asked further questions about this issue.

Barry Jacobs asked about the size of a random sample and how big the sample needed to be to be significant. Gerry Cohen suggested adding a requirement for the state to consult with a statistician on these questions.

In response to questions, Gerry Cohen said Section 8 has several ideas about the hand to eye recounts.  Subsection (a) in a close race, you are entitled to a recount. Subsection (b) is that public confidence would be improved if in fact the candidate couldn’t prove anything but was willing to pay.

After discussion, the committee decided the section allowing candidates to pay for recounts without any evidence the reported results are incorrect should be removed or changed to allow this option only when the margin of votes is within a set limit. Candidates can always appeal to the State Board.

Gerry Cohen added the language allows a hand to eye recount at the discretion of the local board if the candidate can produce evidence of fraud. This standard also exists at the State Board level and at the Superior Court.

Michael Ashe said that it is during canvass when election officials become aware of results that seem inaccurate – under counts or over counts that cannot be explained. The election supervisor can order a machine re-count, and eye to hand recount or other actions to ensure the canvass is accurate. All this is open to the public. We already have an election protest on the books, and we have to notify candidates immediately.  There are exact procedures for election protest. Although no system of accounting is going to be perfect, the eye to hand recounts tend to be more accurate because human beings can think and machines can’t. Paper is the gold standard in that you have something you can go back and look at and a human can interpret it but a machine might not.

Senator Allran added that he believed the right to pay for a recount regardless of evidence of error would not increase voter confidence in the system. If we end up recounting elections constantly, people will really lose confidence. 

Representative Insko said the consensus seems to be to take this section out. 

Barry Jacobs asked if the bill accurately and adequately captured the concept that the state is not imposing unfunded mandates on the counties. Part of his concern has to do with equity and the reality different counties have different financial capabilities. He also wants to clarify that the State could bid a small number of systems more effectively than each county bidding them separately.  

Gerry Cohen suggested adding on page 12, line where it says for the purpose of, adding for the purpose of eliminating unfunded mandates and insuring equity of ability to buy new systems and to encourage uniformity in election systems.

Senator Allran asked if this bill includes that vendors are required to notify election officials of known software bugs and if they don’t do a timely notification there should be a penalty. 

Robert Cordle commented that this should go into the RFP language. 

After further discussion, the committee considered making this omission both a civil and a criminal offense so it would be reported in other states. The penalty would be for failure to report defect in software or hardware.  

Senator Allran asked if the bill provided for the voter verifiable paper trail to be a separate piece of paper for each voter and not on a scroll. Scrolls allow for the individual voters to be identified.

Mr. Wright said that the companies North Carolina deals with are working to develop a scroll paper trail. One company does cut the paper but gives it to the voter and the committee does not want the voter to have the receipt.  

Gerry Cohen suggested requiring the scrolls to be cut into individual ballots if they would be used for a recount. 

Representative Insko announced the committee would not vote on this bill today but would give Gary Bartlett time to review it and make comments. The committee will meet again next week and should be prepared to vote on the final version, which will incorporate the changes the committee agreed to today. 

Proposal 2. Public Employees As Precinct Officials. (Attachment 9) 

Michael Ashe stated his support of this bill and asked if it could say explicitly that they would receive normal precinct worker pay in addition to their regular pay which they would receive under the community service leave. 

Mr. Cohen:  Since this statute doesn’t say anything about it, you would be entitled to precinct worker pay but if you want to say something about it to make it clear, you could put in here that you are entitled to any additional payment provided by law for being an official.

Mr. Esparza:  I actually disagree here – the fact is as a taxpayer we are paying these people to do a civic duty and they are getting additional pay?

Senator Kinnaird:  When the office folks see this, they are not going to want to pay them anyway.  We would get a lot of flak.

Many states are paying so we can motivate these people financially to do this.

Mr. Ashe:  This is wonderful because I will have even younger people want to come to work the precincts – those that are computer savvy.  All people working the precinct should get the same precinct pay.  It helps me in my recruiting.

Senator Kinnaird said she has tried to run this bill before, and the “with full pay” provision was not popular. She believes the bill would die with that provision.

Senator Allran added his concern that this bill would allow public sector poll worker to get their regular pay but that private sector employees talking the day off to work the polls would lose their pay.  If we want confidence in elections we need both public and private sector employees working the polls. 

Representative Insko said since no consensus exists on this bill, the committee would put it aside for the time being.  If time allows, we can reconsider this idea at the end of the meeting or at the next meeting. If the committee cannot reach consensus, an individual legislator could introduce the bill. 

Proposal 3, Early Prep for Absentee Count (Attachment #10).

Representative Insko stated this bill authorizes county boards of elections to steps to count mailed absentee votes.  The current law exists that they cannot start until 5PM on Election Day unless they get permission to start at 2PM. 

Mr. Gilkeson explained this bill would allow election officials to start preparing for the count if they use an optical scan to count there mailed absentee ballots. This would allow county boards to open the envelopes for the absentee ballots and to run them into the scanner but not pressing the button on the back that shows the results. The State Board would authorize a county to do this and give them instructions so that they would ensure the accuracy and the secrecy of the count.

The committee agreed with the provisions in Proposal 3.

Proposal 4. State Board of Elections to conduct a pilot program. (Attachment #11) 

Bill Gilkeson explained this would be session law and not codified. It would authorize the State Board of Elections to conduct a pilot project during the 2005 election. The State Board of Elections would pick up to ten counties that would be allowed to run their one-stop early voting sites though election day. 

The ultimate example of the pilot would be the county where no precinct polling places would be open on Election Day.  Everybody would go to something like a one stop site that you might call a super center or a voting center.  

This proposal brings up the problem of how to report votes for each candidate by precinct. The bill calls for votes to be reported by precinct. This would be very difficult with optical scans machines.

Representative Preston asked if we should include language that would ensure the pilot included various sizes counties in various regions of the state. 

Don Wright asked that pilot be allowed in either 2005 or 2006 because all elections in 2005 are municipal and that would not provide a good sample.

Mr. Gilkeson suggested having different kind of voting systems included.

Barry Jacobs asked that counties be given the choice whether to participate. 

Michael Ashe said optical scan counties with many precincts would not have the capacity. In Durham, with sixty-six precincts they would have to have sixty-six lines, and each line would have to have multiple ballot styles. It is virtually impossible to execute. 

Gerry Cohen asked if we removed the requirement to report by precinct would Durham be able to participate. 

Michael Ashe said Durham could participate without having to report candidate votes by precinct. He would reduce the number of voting sites from sixty five to ten or twelve. 

Senator Kinnaird asked for more information on why we needed candidate results by precinct.

Gerry Cohen said it is part of the redistricting process for statewide races and for forty counties that have to submit information to the Department of Justice. If we don’t have candidate data by precincts, it would have to be submitted some other way. It would be a trade-off – do you maximize information for redistricting or maximize the simplicity of voting on voting day. These goals go in opposite directions. You would still be able to find out who voted in each precinct but not how they voted. 

Gerry Cohen mentioned one other problem with the super precinct concept. If a municipality is in two counties like Chapel Hill that is partly for Durham and partly for Orange, it would seem that both would have to be running the system.  I think it would be a constitutional problem.  Half the people in the city would have to vote in their precinct and the other half could vote anywhere.

Representative Insko said changes would be incorporated into this bill based on the discussion and the committee would consider it again next week. 

Proposal 5, Out-of-Precinct Provisionals. (Attachment #7).

Mr. Gilkeson summarized. This bill would provide if an individual votes by provisional ballot outside their precinct that the ballot that they need in order to vote should be there. All ballots that any individual can use to vote should be available at all precincts. He added that there have been both debate and court cases about the constitutionality, the wisdom, etc. of allowing people who show up at a precinct other than the one that they are eligible to vote in.  

Senator Allran asked why people are voting outside of the precinct where they are registered. It sounds that we are trying to accommodate people who don’t even know where they are suppose to vote.  Why can’t they be instructed where to go?

Representative Insko commented that in the 2004 election in Orange County a lot of newly registered voters didn’t know the location of their precinct polling place and the county board of elections number was busy so the election officials couldn’t tell people where to go. In some precincts, voters were allowed to vote provisionally and in others they were not.

Don Wright said the HAVA 2002 mandated that provisional voting be allowed for people as long as they were registered in their jurisdiction.  Congress did not define “jurisdiction”.  Some states define jurisdiction as precinct – others as county.  North Carolina uses county in regards to the HAVA Act that was passed by the NC General Assembly in 2003.  The legislature did it.

Mr. Cohen stated DREs have no problem with allowing out of precinct voters because the DRE can be programmed to produce the correct ballot. If optical scan and paper ballot counties, voters got the wrong ballots and it was a lot of trouble to make the corrections. To solve the problem, all precincts would have to have ballots from every other precinct or an ability to print them on the spot. 

For federal offices, a person has to be allowed to vote a provisional ballot even outside the precinct. If you get the wrong ballot for state legislator it creates problems; but if you are voting in a statewide race like superintendent of public instruction, everyone should get the same ballot. 

Representative Preston asked if the voter ID card with her name, address and precinct listed on it is a statewide requirement and if so, why wouldn’t the voter have an ID card showing the correct precinct. She asked what percentage of voters vote out of precinct. 

Don Wright said 77,000 people voted provisional and about 55,000 were counted. About 10,000 of the provisional votes were cast out of precinct. They were partially counted.

Other issues raised by the committee on this issue were: 1) Have a standard ballot with the statewide races on it that anyone can get at any precinct if they do not know their own precinct; 2) the Supreme Court will answer these questions in a few days. The 1992 Federal Voting Rights Act provides a failsafe which allows provisional voting to protect the voter; 3) We already have a federal ballot that we mail to overseas voters; 4) Voter registration in North Carolina is good only for the county in which you live.

Representative Insko presented options on how to handle this proposal: (1) Not run the bill at all – let somebody file it if they want to; (2) reword it so voters could vote in statewide elections provisionally; or (3) put the through in its current form. The committee can decide which way to go at the next meeting. 

Proposal 6 Recasting Lost Votes (Attachment #13).

Robert Cordle provided background. In Carteret County, during the early voting, the DRE counted only the first 7,000 votes cast. The votes of the next 4,000 people who voted were not counted. This was an unusual situation because you could identify with the poll book the people whose votes were not counted. The machine used was supposed to be programmed to handle more votes but was incorrectly programmed to stop counting at 7,000 votes. 

Mr. Gilkeson stated the problem was with the Agriculture Commissioner race where the lost votes in Carteret County were greater than the margin of victory. The leading candidate proposed that the voters whose votes were lost be able to vote again. The State Board of Elections ruled that this required a new statewide election. This bill would allow the local board of elections to give the known voters an opportunity to recast their votes.

 After further discussion the committee agreed to vote on this bill next time.

Proposal 7. County Board of Elections/State Employees (Attachment #14).

Erika Churchill said this simply removes the requirement of the county boards of commissioners to pay compensation for the county boards and their employees, and It directs the State Board to pick that up and thereby bringing all such persons under the State Personnel Act.

Michael Ashe said he thought this proposal would require a lot more study. It might be good for some counties but it would create problems for election supervisors. If a county needed another worker, would they have to go to the State? If we did this, the State Board would need a whole new personnel section to pick up 1,500 new employees.

Robert Cordle said that in many counties election officials are part time workers. This bill has pros and cons. It makes everything more professional.

Representative Preston asked if we could see a fiscal note next Tuesday.

Representative Insko suggested we consider this as a study bill and decide whether or not to do that next week. She reviewed the status of the proposals: 

Proposal 1 is complete and will be voted on next week.

Proposal 2 is not compete and we need to discuss more next week.

Proposal 3 is compete and will be voted on next week.

Proposal 4 will be redone and discussed again next week

Proposal 5 will not be done

Proposal 6 is complete and will be voted on next week.

Proposal 7 will be considered for a study bill or will not be done. 

David Allen raised the question of authorizing the State Board of Elections to do pilot projects on issues like open source code or system that could make individual ballots. If a precinct official could print a ballot on the spot for any voter it would solve the problems of people voting out of precinct. 

Representative Insko suggested this might be a good topic for a study bill. She announced that the chairs would meet following the meeting to finalize bills for next week. The next meeting of the full committee is 10:00 a.m. next Tuesday. 

Representative Insko thanked the committee members for their work and complemented them on their ability to work for long hours and stay on task.

There being no further business, the meeting adjourned.
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