October 6, 2004

The Honorable Representative Steny H. Hoyer

Democratic Whip of the U.S. House of Representatives

1705 Longworth House Office Building

Washington, D.C. 20515

Re: Your Letter as to Provisional Voting

Dear Congressman Hoyer:

Governor Michael Easley has forwarded your letter as to the use of provisional voting in the 2004 Election to our agency. I am happy to inform you that North Carolina started the use of provisional voting in 1995 under the “fail-safe” voting protection mandated in the National Voter Registration Act of 1993. We have had tens of thousands of provisional votes cast and counted since that time.

The HAVA provisional voting requirements caused North Carolina to expand further the situations where voters may vote a provisional ballot. We currently have eight types of provisional voters who are covered by our voting guidelines:
A. Unreported moves voters (who have moved more than 30 days before the election but failed to report the change of address),

B. No record provisional voters (who claim to have registered but for whom you have no record as registering in the county), 

C. Previously removed voters (who were removed as part of list maintenance, but claim continuous residence and the right to vote), and

D. Jurisdictional dispute voters (who are registered but whose assignment to a voting district is questioned-- either by the voter or the registration record), and

E. Incorrect precinct provisional voters (who appears as registered in another precinct within the county, but states a desire to vote in the incorrect precinct in which he appears).

F. Special provisional voters (who appear after the 7:30 p.m. poll closing and vote by virtue of a lawful order) 

G. Voters that did not produce required identification ( as required by §303 of HAVA and North Carolina G. S. 163-166.12)

H. Voters removed from the voter rolls as a result of list maintenance (as required by the NVRA and North Carolina G.S. 163-82.14)

A person at the incorrect precinct may cast a provisional ballot under the provisions of “Incorrect precinct provisional voter” noted as “E.” above. As set out below in the North Carolina provisional ballot statute, G.S. 163-166.11(5), persons voting in the wrong precinct will have their ballot counted as to those races that they would have been qualified to vote for if they had voted in the correct precinct.

§ 163-166.11.  Provisional voting requirements.

  If an individual seeking to vote claims to be a

registered voter in a jurisdiction and though eligible to vote

in the election does not appear on the official list of eligible

registered voters in the voting place, that individual may cast

a provisional official ballot as follows:

       (1)  An election official at the voting place shall

            notify the individual that the individual may cast

            a provisional official ballot in that election.

       (2)  The individual may cast a provisional official

            ballot at that voting place upon executing a

            written affirmation before an election official at

            the voting place, stating that the individual is a

            registered voter in the jurisdiction in which the

            individual seeks to vote and is eligible to vote in

            that election.

       (3)  At the time the individual casts the provisional

            official ballot, the election officials shall

            provide the individual written information stating

            that anyone casting a provisional official ballot

            can ascertain whether and to what extent the ballot

            was counted and, if the ballot was not counted in

            whole or in part, the reason it was not counted.

            The State Board of Elections or the county board of

            elections shall establish a system for so informing

            a provisional voter. It shall make the system

            available to every provisional voter without

            charge, and it shall build into it reasonable

            procedures to protect the security,

            confidentiality, and integrity of the voter's

            personal information and vote.

       (4)  The cast provisional official ballot and the

            written affirmation shall be secured by election

            officials at the voting place according to

            guidelines and procedures adopted by the State

            Board of Elections. At the close of the polls,

            election officials shall transmit the provisional

            official ballots cast at that voting place to the

            county board of elections for prompt verification

            according to guidelines and procedures adopted by

            the State Board of Elections.

       (5)  The county board of elections shall count the

            individual's provisional official ballot for all

            ballot items on which it determines that the

            individual was eligible under State or federal law

            to vote. (2003-226, s. 15.)

North Carolina has and will remain committed to provisional voting based upon our positive experience with it and the safeguard it offers to voters. If this agency can provide you any further information on provisional voting or any other election related topic, please feel free to contact us.







Sincerely,







Don Wright







General Counsel

Cc: Office of Governor Michael Easley

